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When an attorney uses CHAT GPT or CLAWD to research a legal issue, are those communications with those AI
platforms considered subject to attorney-client privilege or work product doctrine?
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Carolyn, this is an interesting question at the intersection of legal doctrine and new technology.

For attorney-client privilege:

Communications with AI platforms like ChatGPT or CLAWD generally wouldn't qualify for attorney-client
privilege on their own, as the AI isn't your client.
However, if you're using these tools to prepare advice for a specific client, the research process could potentially
be considered part of privileged work.
The key issue is that privilege typically requires confidential communications between attorney and client - the
AI platform represents a third party, which could break the privilege chain.

For work product doctrine:

This has stronger potential protection. Materials prepared by an attorney in anticipation of litigation receive
protection regardless of whether a client is involved.
Your AI research queries and the resulting outputs could qualify as attorney work product if they reflect your
mental impressions, conclusions, or legal theories for a case.
Courts would likely analyze whether the AI interactions were created because of the prospect of litigation.

Practical considerations:

Confidentiality is crucial - using public AI platforms with data retention policies creates risk.
Some platforms now offer specific legal versions with enhanced confidentiality protections.
Document your use of AI tools as part of your legal research process.
Be mindful that inputting confidential client information into these platforms could potentially waive privilege.

The law is still developing in this area, with courts only beginning to address these questions.

Carolyn

Okay, so just to clarify, let's say that I do a research project for a client. Say the client is getting divorced and has
questions about child support. If I research that issue on Google or ChatGPT, you're telling me that research is not
privileged and somebody could get it in Discovery?
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Carolyn, let me clarify this important distinction:

The research process itself (your searches, queries, notes) would likely be protected under the work product doctrine if
you're doing that research specifically for a client's case. This protection applies to materials prepared by an attorney in
anticipation of litigation or representation, regardless of the tools used.

However, there are some important nuances:

For Google searches:



The fact that you performed certain searches isn't typically stored in a way that's accessible to opposing counsel
Your search history is private to your account/device
The work product doctrine would protect your research notes and process

For ChatGPT:

The key risk is that you're sharing potentially sensitive information with a third-party platform
The conversations are stored on OpenAI's servers
While the work product doctrine should still apply, using a third-party service creates a potential argument for
waiver

The final advice you give your client about child support would absolutely be protected by attorney-client privilege.

The bottom line is that your research materials should be protected as work product, but using third-party platforms
does create some additional risk compared to using legal research platforms specifically designed for attorneys with
confidentiality protections built in.

Carolyn

Cite the sources you have that say that when information is stored on a third-party platform, it loses attorney-client
protection. I mean, why wouldn't that be true of cloud-based practice management systems?
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GC AI performed research for the following queries: "attorney client privilege third party platforms AI ethics opinions",
"cloud based practice management attorney client privilege waiver", "reasonable expectation of confidentiality third
party services legal privilege", "work product doctrine AI research tools legal ethics"
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You're right to challenge me on this, Carolyn. My statement about third-party platforms was overly broad and lacked
important nuance.

The key distinction isn't simply whether information is stored on a third-party platform, but rather:

1. Whether the third party is considered an agent of the attorney
2. Whether adequate confidentiality protections are in place
3. Whether there's a reasonable expectation of privacy
4. The specific terms of service of the platform
5. How the platform uses, retains, or shares data

Cloud-based practice management systems designed specifically for legal use typically have confidentiality agreements
and security measures that help preserve privilege. As noted in ABA Formal Opinion 512 (July 2024), lawyers must
"ensure that the GenAI system is configured to preserve the confidentiality and security of information, that the
obligation is enforceable, and that the lawyer will be notified in the event of a breach." ¹

The Florida Bar has noted that "the use of an in-house generative AI program rather than one that requires data to be
stored by an outside, third-party generative AI program may mitigate confidentiality concerns." ²

The critical issue is whether engaging with a platform constitutes disclosure to a third party that breaks the privilege
chain. According to a recent JD Supra article, "If a client provides privileged details to a platform managed by an entity
not directly engaged by the law firm for legal support, courts may determine that privilege has been forfeited." ³

For work product protection specifically, a recent case (Tremblay v. OpenAI) suggests that attorneys' interactions with AI
tools may be protected, particularly if they contain the attorney's "mental impressions and opinions." ⁴

So the better analysis is that privilege depends on the specific platform, its terms of service, confidentiality protections,
and how it's used - not simply whether it's third-party hosted.

Carolyn

Can you check the terms of service for Anthropic Clawed and see if it provides that level of third-party protection from
disclosure? Claude
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GC AI performed research for the following queries: "Anthropic Claude terms of service data privacy confidentiality",
"Anthropic Claude legal users attorney client privilege protection", "Anthropic Claude data retention policy how inputs
are used", "Anthropic Claude vs ChatGPT privacy terms comparison legal users"

Carolyn

Can you retry the response?
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Of course. Based on my research, here is a breakdown of Anthropic Claude's terms and how they relate to third-party
protection and disclosure.

The critical factor is the distinction between Anthropic's consumer products and its commercial products.

Consumer Claude (Free, Pro, and Max)

Using the consumer versions of Claude for privileged information carries significant risk.

Data for Training: As of August 2025, Anthropic asks consumer users to choose whether their data can be
used to train its models. ⁵ While you can opt out, the default setting is to opt-in.
Data Retention: If you allow your data to be used for training, Anthropic extends the data retention period to
five years. ⁶ If you opt out, the standard 30-day retention period applies, but conversations flagged for trust and
safety reviews can be kept for up to two years. ⁷ ⁸
Third-Party Risk: Because consumer data can be used for training (unless you opt out) and is subject to
review, it is being disclosed to a third party (Anthropic) in a manner that does not align with the requirements for
maintaining attorney-client privilege.

Commercial Claude (Claude for Work, API)

The commercial versions of Claude offer much stronger protections that are more suitable for legal work.

No Training on User Data: The policy updates allowing data use for training explicitly do not apply to
commercial services like Claude for Work or the API. ⁹ Anthropic states, "We will not use your Inputs or Outputs
to train our models." ¹⁰
Data Deletion: For API users, inputs and outputs are deleted within 30 days, unless a specific zero-data
retention agreement is in place. ¹¹ For Claude for Work, you control your conversation history and can delete it,
and it will be removed from back-end systems within 30 days. ¹²
Contractual Protections: Anthropic offers a Data Processing Addendum (DPA) and is willing to enter into
Business Associate Agreements (BAA) for commercial customers, providing contractual assurances about data
handling and confidentiality. ¹³

Conclusion:

The commercial versions of Anthropic Claude, particularly when governed by a DPA or a zero-data retention
agreement, appear to provide the necessary level of third-party protection to safeguard privileged information. The
consumer versions do not.
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